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Problems in the Code

By TimoTHY J. ANZENBERGER AND RICHARD P. CARMODY

Does the Bankruptcy Code Allow
Tiered Chapter 13 Plans?

nder 11 U.S.C. § 1325, a chapter 13 plan

must pay secured creditors the value of

their claims. If a plan proposes to pay those
claims in periodic payments — as most do —
§ 1325(b)(iii)(I) requires that those payments be in
equal monthly amounts. However, the Bankruptcy
Code is silent on when those payments begin.
Section 1326(b)(1) requires that debtors pay prior-
ity administrative claims (such as attorneys’ fees to
debtors’ counsel) before or at the time that general
creditors are paid. As a result, many debtors propose
“tiered” plans. These plans pay small adequate-pro-
tection payments to secured creditors while debtor’s
counsel is paid in full, with larger equal monthly
payments to secured creditors following later.'

This trend is significant. Only 38.8 percent of
chapter 13 debtors complete repayment plans.’
While the Code requires debtors to pay secured
creditors equal monthly payments sufficient to pay
off secured claims, it is more likely that a chapter 13
case will be dismissed or converted before those
equal monthly payments begin or are satisfied.

So, does the Code permit tiered plans?
Bankruptcy courts are divided,’ and even courts
within the same federal districts have reached dif-
ferent results.* Given this uncertainty and split of
authority, there is an obvious problem in § 1325 that
Congress must resolve.

Background of §§ 1325 and 1326

Before 2005, chapter 13 plans could propose
creative payment structures to secured creditors, but

1 There are other uses of tiered plans, such as allowing a debtor to reduce payments to secured
creditors to pay off multiple secured debts before the maturity of one or more of them. In re
Shelton, 2018 Bankr. LEXIS 2815, at *38-42 (Bankr. N.D. Ill. Sept. 14, 2018). However, debt-
ors often propose tiered plans to ensure prompt payment to debtor’s counsel. /d.

2 See Ed Flynn, “Success Rates in Chapter 13,” XXXVI ABI Journal 8, 38-39, 56-57, August
2017, available at abi.org/abi-journal.

3 Confirming tiered plans: In re Carr, 583 B.R. 458 (Bankr. N.D. lll. 2018); In re Amaya, 585
B.R. 403 (Bankr. S.D. Tex. 2018); In re White, 564 B.R. 883 (Bankr. W.D. La. 2017); In
re Brennan, 455 B.R. 237 (Bankr. M.D. Fla. 2009); In re Butler, 403 B.R. 5 (Bankr. W.D.
Ark. 2009); In re Hernandez, 2009 Bankr. LEXIS 982, 2009 WL 1024621 (Bankr. N.D.
ll. April 14, 2009); In re Marks, 394 B.R. 198 (Bankr. N.D. lll. 2008); In re Chavez, 2008
Bankr. LEXIS 592, 2008 WL 624566 (Bankr. S.D. Tex. March 5, 2008); In re Hill, 397
B.R. 259 (Bankr. M.D.N.C. 2007); In re Erwin, 376 B.R. 897 (Bankr. C.D. lll. 2007); In re
DeSardi, 340 B.R. 790 (Bankr. S.D. Tex. 2006); /n re Blevins, 2006 Bankr. LEXIS 2422,
2006 WL 2724153 (Bankr. E.D. Cal. 2006). Sustaining objections to tiered plans: In re
Shelton, 2018 Bankr. LEXIS 2815 (Bankr. N.D. lIl. Sept. 14, 2018); In re Miceli, 2018
Bankr. LEXIS 2068 (Bankr. N.D. lll. July 9, 2018); In re Williams, 583 B.R. 453 (Bankr.
N.D. lll. 2018); In re Cochran, 555 B.R. 892 (Bankr. M.D. Ga. 2016); /n re Romero, 539
B.R. 557 (Bankr. E.D. Wis. 2015); In re Kirk, 465 B.R. 300 (Bankr. N.D. Ala. 2012); In re
Willis, 460 B.R. 784 (Bankr. D. Kan. 2011); In re Bollinger, 2011 Bankr. LEXIS 3339,
2011 WL 388275 (Bankr. D. Ore. Sept. 2, 2011); In re Espinosa, 2008 Bankr. LEXIS
2121, 2008 WL 2954282 (Bankr. D. Utah Aug. 1, 2008); In re Williams, 385 B.R. 468
(Bankr. S.D. Ga. 2008); In re Sanchez, 384 B.R. 574 (Bankr. D. Ore. 2008); In re Denton,
370 B.R. 441 (Bankr. S.D. Ga. 2007).

4 Compare In re Shelton, 2018 Bankr. LEXIS 2815 (Bankr. N.D. lll. Sept. 14, 2018),
with In re Carr, 583 B.R. 458 (Bankr. N.D. IIl. 2018).

this caused two perceived abuses.’ First, chapter 13
had no express requirement that secured creditors
receive adequate-protection payments.® This permit-
ted debtors to propose plans with payment morato-
riums, allowing debtors to use collateral for months
without payment.” These debtors could then convert
their cases to chapter 7 or modify their plans to sur-
render the now-devalued collateral before payments
began.® Second, chapter 13 plans could propose
small payments over the plan’s life with large bal-
loon payments at the end.’” Debtors could even pro-
pose quarterly or semi-annual payments or reduce
payments during certain months of the year."

When Congress enacted the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005
(BAPCPA), it amended two provisions of chap-
ter 13 to solve these issues.'' First, BAPCPA
amended § 1325(a)(5)(B) to require that debtors pay
secured creditors equal monthly payments.'> Second,
BAPCPA amended § 1326(a) to require debtors to
pay adequate-protection payments to secured credi-
tors holding liens on personal property, with those
payments starting no later than 30 days after the
petition date."” Congress intended these amendments
to eliminate fluctuating payment schemes and pro-
tect secured creditors from the threat of devalued
collateral and early plan termination.

However, these amendments created a new prob-
lem. While BAPCPA required equal monthly pay-
ments to secured creditors, Congress failed to iden-
tify when those payments begin. For example, may a
plan pay a secured creditor in full over the course of
12 months, but provide that monthly payments begin
in year two of the plan after debtor’s counsel is paid,
or does the Code require that payments begin right
after confirmation? Some bankruptcy courts have
confirmed tiered plans, holding that payments may
begin at any time, but other courts have rejected
tiered plans, holding that equal monthly payments
must begin just after confirmation.

In re Hill, 397 B.R. 259, 270 (Bankr. M.D.N.C. 2007).

Id.

Id.

Id. (citing In re DeSardi, 340 B.R. 790, 809-811 (Bankr. S.D. Tex. 2006); Richardo I.

Kilpatrick and Marla A. Zain, “Selected Creditor Issues Under the Bankruptcy Abuse

Prevention and Consumer Protection Act of 2005,” 79 Am. Bankr. L.J. 817, 836

(Summer 2005)); In re Marks, 394 B.R. 198, 202 (Bankr. N.D. lll. 2008) (citing /n re

Robson, 369 B.R. 377, 379 (Bankr. N.D. Ill. 2007)).

9 In re Butler, 403 B.R. 5, 13 (Bankr. W.D. Ark. 2009) (citing /n re Erwin, 376 B.R. 897, 901
(Bankr. C.D. lll. 2007)).

10 /d. at 13.

11 /d. at 10.

12 /d.

13 /d.
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Argument for Tiered Chapter 13 Plans

Bankruptcy courts that have confirmed tiered chapter 13
plans have generally done so for three reasons. First, the
Bankruptcy Code contains no express requirement that equal
monthly payments begin at confirmation." Some courts rea-
son that these payments may begin at any time, so long as
the payments are in equal monthly amounts when they begin,
and so long as these payments continue until secured claims
are paid in full.”

Second, § 1325(b)(iii)(II) requires that debtors make ade-
quate-protection payments to creditors with claims secured
by personal property starting 30 days after the petition date,
so any delay in paying equal monthly payments will not
harm these creditors. Adequate-protection payments must
equal the amount of depreciation to a creditor’s collateral so
that these creditors “will not be left holding the bag for any
loss in value of [their] collateral if the plan should later fail
or become converted to a chapter 7 case.”"

Section 1325(b)(iii)(II) does not specifically require debt-
ors to make adequate-protection payments to creditors with
claims secured by real property.'” This is likely because the
BAPCPA amendments to §§ 1325 and 1326 were targeted at
“perceived abuses of car lessors and purchase money secured
creditors.”'® However, courts have noted that creditors with
claims secured by real property might still protect themselves
by seeking adequate protection under §§ 362 or 363." At
least one court has confirmed a tiered plan over a mortgag-
ee’s objection.”

Finally, § 1326(b) requires that administrative-expense
claims be paid “[b]efore or at the time of each payment to
creditors under the plan,” which administrative expenses
include attorneys’ fees to a debtor’s counsel. If chapter 13
plans had to start equal monthly payments to secured credi-
tors just after confirmation, some bankruptcy courts cau-
tion that debtors might be unable to pay both administra-
tive claims and secured creditors at the same time.*' In these
cases, debtors could not propose a confirmable plan, which
is — according to some courts — “an absurd result that
Congress could not have intended.”*

Argument Against Tiered Chapter 13 Plans

Interpreting the same statutory language, another line
of cases has rejected tiered plans. These courts hold that
tiered plans violate the Bankruptcy Code by impermis-
sibly favoring payment to debtor’s counsel and other
administrative claims over secured creditors. In addition,
at least one court has held that proposing a tiered plan can
constitute bad faith.*

These courts first emphasize that when Congress enacted
§ 1325(a)(5)(B)(iii)(I), it intended to shift the risk of plan

14 Id. (citing In re DeSardi, 340 B.R. at 805; In re Marks, 394 B.R. at 204; In re Hill, 397 B.R. at 268-69;
8 Collier on Bankruptcy 9 1325.06[3][b][ii][A] (15th ed. rev’d 2008)).

15 In re Hill, 397 B.R. at 268-69.

16 In re Marks, 394 B.R. at 204-05.

17 In re Hill, 397 B.R. at 264 (“If the creditor is secured by real property, then there is no requirement
that the payments be in an amount sufficient to provide the creditor adequate protection under
Section 1325(a)(5)(B).”).

18 In re Hernandez, 2015 Bankr. LEXIS 3175, at *10-11 n.6, 2015 WL 5554126 (Bankr. S.D. Fla. Sept. 18, 2015).

19 /d.

20 In re Amaya, 585 B.R. 403 (Bankr. S.D. Tex. 2018).

21 In re Hill, 397 B.R. at 270.

22 Id.; see also In re Hernandez, 2009 Bankr. LEXIS 982, at *14, 2009 WL 1024621 (Bankr. N.D. IIl. April 14, 2009).

23 In re Shelton, 2018 Bankr. LEXIS 2815, at *38-42 (Bankr. N.D. Ill. Sept. 14, 2018).
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failure away from secured creditors.” However, a tiered plan
shifts the risk the opposite way, favoring debtor’s counsel
and other administrative-expense claimants over the very
creditors that Congress intended to protect.”

These courts continue that providing smaller adequate-
protection payments during any delay under a tiered plan
violates the plain language of § 1325(a)(5)(B)(iii)(I).** In
reality, adequate-protection payments are “periodic pay-
ments.”” Post-confirmation, all “periodic payments” must
be in equal monthly amounts under § 1325(a)(5)(B)(iii)(1).
Thus, allowing a chapter 13 plan to pay smaller adequate-
protection payments in the first few months of a plan, with
larger plan payments to follow, violates the plain language
of § 1325(a)(5)(B)(iii)(I).*

Next, these courts have concluded that § 1326(b)
does not require that administrative expenses be paid in
full before plan payments to secured creditors begin.”
Instead, § 1326(b) expressly allows administrative-
expense claims and plan payments to secured creditors
to be paid concurrently:

Section 1326(b) only requires payment of allowed

administrative expenses “[b]efore or at the time of

each payment to creditors under the plan.” Clearly,
that section permits creditors to be paid concurrently
with administrative expenses.*

There is no language in § 1326(b)(1) allowing a debtor
to favor administrative-expense claims over secured credi-
tors entitled to equal monthly payments.’' Consequently,
“in instances where both §§ 1325(a)(5)(B) and 1326(b)(1)
apply, debtors ‘need to calculate plan payments sufficient to
provide for these payments and for payment of attorney fees
and other administrative expenses.’””*’

More recently, one bankruptcy court held that a debtor’s
attorney had filed a chapter 13 plan in bad faith by proposing
tiered payments to secured creditors.** The court held that the
tiered plan was not in the debtor’s best interests because it
not only shifted risk to secured creditors (in violation of con-
gressional intent), it also shifted risk to the debtor.** During
the delay period, secured debt would be left unpaid. If the
plan failed during that period or shortly afterward, the debtor
might be left “in a worse position that had [he/she] not filed
for bankruptcy” in the first place.*® This could be true even if
the plan had provided adequate protection during the delay.
Adequate-protection payments are often less than the con-
tractual payments due, so if the case were dismissed before
equal monthly payments began, “the debtor [would] auto-
matically [be] in default under the terms of the contract ...
even if the debtor had been current with the terms of the
bankruptcy plan.”

24 /d.

25 Id.

26 In re Miceli, 587 B.R. 492, 498 (Bankr. N.D. Ill. 2018).

27 Id.

28 /d. (citing In re Hamilton, 401 B.R. 539, 543 (B.A.P. 1st Cir. 2009)).
29 In re Miceli, 587 B.R. at 497-98.

30 /d. (quoting 11 U.S.C. § 1326(h)).

31 In re Williams, 583 B.R. 453, 458 (Bankr. N.D. IIl. 2018).

32 /d. at 458 (quoting In re Williams, 385 B.R. 468, 475 (Bankr. S.D. Ga. 2008)).
33 In re Shelton, 2018 Bankr. LEXIS 2815, at *38-42.

34 /d. at *41.

35 /d.

36 /d. atn.11.
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Conclusion

When it amended §§ 1325 and 1326, Congress intended to
eliminate perceived abuses of chapter 13, these amendments
have instead created more confusion. Not only are bankruptcy
courts within the same district interpreting these amendments
differently, but at least one court has determined that propos-
ing a tiered plan constitutes bad faith, leaving debtors and their

Copyright 2019

American Bankruptcy Institute.

counsel with no clear guidance on how to balance payments
to administrative-expense claimants and secured creditors.
No matter what policy decision is ultimately made, Congress
must step in and resolve the issue way or the other. An amend-
ment as simple as setting forth wien equal monthly payments
to secured creditors must begin under § 1325(a)(5)(B)(iii)(I)
is likely all that is needed to do so.

Please contact ABI at (703) 739-0800 for reprint permission.
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