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Hon. Melissa S. May
Judge, Indiana Court of Appeals, Fourth District
115 West Washington Street, Suite 1080, South Tower, Indianapolis, IN 46204
Melissa.May@courts.in.gov
See, https://www.in.gov/judiciary/appeals/2451.htm:
Practiced law for fourteen years in Evansville, Indiana.
Judge May has been active in local, state, and national bar associations
and bar foundations. She served the Indiana Bar Association on the Board
of Managers from 1992-1994, as Chair of the Litigation Section from
1998-1999, as Counsel to the President from 2000-2001, as Chair of the
Appellate Practice Section from 2008-2009, and as Secretary to the Board
of Governors in 2008-2009. She is also a member of the Indianapolis Bar
Association and the Evansville Bar Association. She is a fellow of the
Indiana Bar Foundation and is currently serving on their Board of
Directors. Judge May is a fellow for the American Bar Association, and a
Master Fellow of the Indianapolis Bar Association.
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See, https://www.in.gov/judiciary/appeals/2451.htm:
From 1999 until December 2004, Judge May was a member of Indiana’s Continuing Legal Education
Commission, where she chaired the Specialization Committee. She is currently on an Advisory Panel to
the Specialization Committee. In 2005, she was named to the Indiana Pro Bono Commission and in July
2008, she was named as Chair of that Commission. While chair, she worked with the fourteen pro bono
districts to train lawyers and mediators on how to assist homeowners facing foreclosure. In addition, she
was a member of the Board of Directors of the Indiana Continuing Legal Education Forum from 19941999 and has been a co-chair of ICLEF's Indiana Trial Advocacy College from 2001 to present. Judge May
also serves on the Civil Instruction Committee, an Indiana Judicial Conference Committee, which has
been working to translate all of the civil jury instructions into “plain English.” She frequently speaks on
legal topics to attorneys, other judges, schools, and other professional and community organizations.
In 2003, Judge May was named to the American Bar Association’s Standing Committee on Attorney
Specialization. She is now special counsel to that committee. In the spring of 2004, Judge May became
adjunct faculty at Robert H. McKinney School of Law, where she teaches a trial advocacy course. Also in
the spring of 2004, she was awarded an Honorary Doctor of Civil Law from the University of Southern
Indiana. In 2015, Judge May became a member of the American Board of Trial Advocates. Judge May
was retained on the Court of Appeals in 2010, and lives in Morgan County.
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Wes Avery
Law Offices of Wesley H. Avery, APC
758 E. Colorado Boulevard, Suite 210, Pasadena, CA 91101-2105
wavery@thebankruptcylawcenter.com
Chapter 7 panel trustee and chapter 12 standing trustee,
Central District of California.
Tenured Adjunct Professor,
California State Polytechnic University-Pomona.
California attorney (1991).
J.D., U.C.L.A (1991).
M.B.A., Harvard Business School (1984).
B.A., University of California, Davis (1980).
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Board Certified, Business Bankruptcy Law, American Board of Certification
(abcworld.org; State Bar Liaison, 2017-2018).
Certified Specialist, Bankruptcy Law, State Bar of California Board of Legal Specialization
(californiaspecialist.org; former chair of Board of Legal Specialization and Bankruptcy Law Advisory
Commission).
U.S. Corporate Privacy Certification (CIPP) issued by the International Association of Privacy Professionals
(IAPP).
Rated "AV Preeminent" by Martindale-Hubbell (martindale.com).
Selected as Southern California "Super Lawyer" in Bankruptcy & Creditor/Debtor Rights.
Past Editor, California State Bar Digest.
Master of the Bench of the Southern California Bankruptcy Inn of Court.
Veteran.
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J. Scott Bovitz
Bovitz & Spitzer
1100 Wilshire Boulevard, Suite 2403, Los Angeles, CA 90017-1961
bovitz@bovitz-spitzer.com
Board Certified, Business Bankruptcy Law,
American Board of Certification
(abcworld.org, 1993-present; President, 2018).
Certified Specialist, Bankruptcy Law
State Bar of California Board of Legal Specialization
(californiaspecialist.org, 1993-present; Chair, 2005-2006).
Rated "AV Preeminent" by Martindale-Hubbell
(martindale.com, AV rated, 1993-present).
Selected as Southern California "Super Lawyer" in
Bankruptcy & Creditor/Debtor Rights (2004-present).
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Committee of Bar Examiners, State Bar of California (2011-2014).
Contributing author, Norton Bankruptcy Law and Practice (west.thomson.com, 2008-present).
Coordinating editor, ABI Journal (American Bankruptcy Institute, 2014-present).
Executive editor, Personal and Small Business Bankruptcy Practice in California (CEB.com, 2003-2006).
Adjunct Professor of Law, Loyola Law School, Los Angeles (lls.edu, 1982-1987).
President, Los Angeles Bankruptcy Forum (labankruptcyforum.org, 2000-2001).
U.S. Bankruptcy Court, Central District of California, Information Technology Committee (2012-present).
U.S. District Court, Central District of California, Lawyer Representative (alternate), Ninth Circuit Judicial
Conference.
Composer and photographer (bovitz.com).
Frequent speaker on ham radio topics (n6mi.com).
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Wikipedia on board certification
https://en.wikipedia.org/wiki/Board_certification:
Board certification is the process by which a physician or other professional in the United
States demonstrates a mastery of basic knowledge and skills through written, practical, or
simulator-based testing. … There are 24 boards that certify physician specialists in the
United States and there is no legal requirement to attain it. Some hospitals may demand
that physicians must be board certified to get privileges. …
Board certification is available to a licensed attorney (J.D.) in the United States as well.
Many state bar associations, including Arizona, California, Florida, Louisiana, New Mexico,
North Carolina, Ohio, South Carolina, Tennessee, and Texas, offer board certification in
various specialty areas, such as admiralty law, civil trial law, estate planning (or wills,
trusts, and estates) law, family (and/or marital) law, immigration law, and tax law. Other
organizations also offer certification, with some being accredited by the American Bar
Association. The American Bar Association's Standing Committee on Specialization offers
extensive resources to attorneys and consumers.
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Judge May’s brief history of certification
Melissa S. May, History of Attorney Specialization in Indiana, 40 Val. U. L. Rev. 451 (2006).
Available at: http://scholar.valpo.edu/vulr/vol40/iss2/9:
By February of 1975, all but ten states had established committees to work on the
specialization issue. The first state to adopt specialization was California, where a plan was
adopted by the California State Bar in 1970 and approved by the state supreme court in
1972. New Mexico was next, adopting a plan in 1973. Florida followed in 1974, and Texas in
1975.
In 1977, the United States Supreme Court decided Bates v. State Bar of Arizona [433 U.S.
350 (1977)]. That opinion, which held that lawyers could advertise, brought the issue of
attorney specialization to the forefront. …
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Melissa S. May, History of Attorney Specialization in Indiana, 40 Val. U. L. Rev. 451 (2006).
Available at: http://scholar.valpo.edu/vulr/vol40/iss2/9:
In June of 1991, the Lawyer Certification Study Committee of the Indiana House of Delegates
(“Committee”) concluded that continued resistance to attorney specialization and advertising was
futile. Its report and Study Committee Rules Proposal stated: “The Committee has concluded that the
unsettled state of law regarding the status of specialty certifying organizations in Indiana and other
states left in the wake of the Peel decision is professionally unacceptable and not in the public
interest.” The Committee determined that specialization could successfully be “accomplished as it has
been accomplished in the other professions—through largely self-regulating and sometimes
competing associations which are free to develop their own techniques for satisfying broadly
conceived and generally applicable performance-oriented practice standards.” …
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Melissa S. May, History of Attorney Specialization in Indiana, 40 Val. U. L. Rev. 451 (2006).
Available at: http://scholar.valpo.edu/vulr/vol40/iss2/9:
The Indiana Supreme Court … placed attorney specialization under the purview of the Commission on
Continuing Legal Education. On December 5, 1994, the Indiana Supreme Court adopted Indiana
Admission and Discipline Rule 30. That rule, which took effect February 1, 1995, set forth the Indiana
Certification Review Plan. It provides:
Section 1. Purpose. The purpose of this rule is to regulate the certification of lawyers as specialists
by independent certifying organizations (ICO’s) to: (a) enhance public access to and promote
efficient and economic delivery of appropriate legal services; (b) assure that lawyers claiming
special competence in a field of law have satisfied uniform criteria appropriate to the field;
(c) facilitate the education, training and certification of lawyers in limited fields of law;
(d) facilitate lawyer access to certifying organizations; (e) expedite consultation and referral; and
(f) encourage lawyer self-regulation and organizational diversity in defining and implementing
certification of lawyers in limited fields of law.
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Melissa S. May, History of Attorney Specialization in Indiana, 40 Val. U. L. Rev. 451 (2006).
Available at: http://scholar.valpo.edu/vulr/vol40/iss2/9:
The low number of Indiana attorneys certified as specialists — 126 — indicates specialization in
Indiana has not been received with the same enthusiasm as it has in other states. By comparison, the
Texas Board of Specialization boasts over 6,700 attorneys certified in twenty specialty areas. Florida
has over 4,000 certified legal specialists, also in twenty specialty areas. As of May 1, 2005, California
had 3,916 legal specialists in eight specialty areas. By the end of 2004, there were 30,743 certified
specialists in the United States.
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Melissa S. May, History of Attorney Specialization in Indiana, 40 Val. U. L. Rev. 451 (2006).
Available at: http://scholar.valpo.edu/vulr/vol40/iss2/9:
Nationally, there are forty-four specialty certification fields in state and private programs …
Accounting Professional Liability
Administrative
Admiralty & Maritime
Antitrust
Aviation
Bankruptcy
Business Bankruptcy
Business Litigation
Child Welfare
City/County/Local Government
Civil Appellate
Civil Trial Advocacy
Commercial Real Estate
Construction Law
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Melissa S. May, History of Attorney Specialization in Indiana, 40 Val. U. L. Rev. 451 (2006).
Available at: http://scholar.valpo.edu/vulr/vol40/iss2/9:
Consumer
Consumer Bankruptcy
Creditors’ Rights
Criminal
Criminal Appellate
Criminal Trial Advocacy
DUI Defense
Elder Law
Environmental Law
Estate Planning
Estates (Wills, Trusts)
Family Law
Family Law Trial Advocacy
Farm & Ranch Real Estate
Federal Indian Law
Health Law
Immigration
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Melissa S. May, History of Attorney Specialization in Indiana, 40 Val. U. L. Rev. 451 (2006).
Available at: http://scholar.valpo.edu/vulr/vol40/iss2/9:
Intellectual Property
International Law
Juvenile Law
Labor
Legal Professional Liability
Medical Professional Liability
National Resources
Oil, Gas & Mineral
Personal Injury Trial
Real Estate
Residential Real Estate
Tax
Workers’ Compensation
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Wait a minute! Why does certification matter?
Does certification matter to the specialists?
Does certification matter to the public (clients)?
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Benefits to certified specialists
Professional referral network.
Recognition by peers, the public, and judges (competency and experience) – instant credibility.
Finding clients – logo, designation, advertising.
Professional development.
Opportunity for service to legal profession on the certification board.
Introduction to Super Lawyer and other organizations.
Discount on malpractice insurance.
Opportunities to speak with media.
Speaking and teaching opportunities.
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More benefits to certified specialists
https://www.americanbar.org/groups/family_law/publications/family_advocate_home/family_advocate_arc
hive/family_mo_premium_fl_advocate_2902_34whyspecialize.html:
Becoming certified as a specialist in family law is a great marketing tool to distinguish yourself from
other attorneys who practice family law as a sideline. Certified lawyers often receive referrals of more
complex cases and more sophisticated clients. Many state bars print lists of newly board-certified
lawyers in their monthly publications, which are distributed to lawyers statewide. This is free advertising
that reaches a wide audience. Many state and local bar associations list board-certified lawyers by
specialty on their Web pages. In addition, in many states a board certified lawyer may advertise that he
or she is designated and recognized as an expert; in some states, lawyers with specializations are
allowed to use the board certified logo on business cards and stationery.
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Benefits (chatty Bovitz’ interview)
www.calbar.ca.gov/About-Us/News-Events/California-Bar-Journal/News-Highlights/qa-legal-specialization-aboon-for-consumers:
One of the things it does from a personal standpoint is it tells the client that you know your substantive
law. That kind of gives the client a sense of comfort. They can get right down to the facts without
worrying about whether you have marginal qualifications in that field. The other thing it does is it helps
you as a lawyer find other people you can refer cases to, perhaps in a jurisdiction where you don’t know
someone very well. You can be comfortable you are not just handing it off to some person who is
marginally qualified in that area. It helps identify people who are leaders within this community. It also
helps in a meeting with someone whom you don’t know. Sometimes there’s some sumo wrestling and
chest thumping: “Gee, does this person know their stuff?” It kind of makes that unnecessary. If they are a
legal specialist you can kind of presume they do and get down to the merits. … I don’t know if they
treated me differently after I became certified, but when I became certified as a young lawyer a lot of
people asked me about the program and what it meant to me. If it’s someone in passing who has not
read my biography or resume, one of the things I tell them during that initial meeting or conversation is,
"Yes I am a certified specialist in that field.” … I have also had many cold calls from the press, people
looking for small tidbits about this development or that development. I have been on television maybe 15
or 16 times talking about different bankruptcy things. And I’m sure, in part, the press feels more
comfortable knowing they are talking to a certified specialist.
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A Congressional salute to bankruptcy certification
Congress has given authority to the bankruptcy courts over “the amount of reasonable
compensation to be awarded to … [a] professional person”. The bankruptcy “court shall consider the
nature, the extent, and the value of such services, taking into account all relevant factors, including
… with respect to a professional person, whether the person is board certified or otherwise has
demonstrated skill and experience in the bankruptcy field.” 11 U.S.C. §330(a)(3).
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Certification is a good resume builder,
if you want to become a partner or judge
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Still more benefits to certified specialists:
You tell us
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But, more importantly, why does certification
matter to the public and to the courts?
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Peel (focus on consumer and the process)
Peel v. Atty. Registration & Disciplinary Comm'n, 496 U.S. 91, 110 S. Ct. 2281 (1990)

The Illinois Supreme Court publicly censured petitioner because his letterhead states that he is certified
as a civil trial specialist by the National Board of Trial Advocacy. … This case comes to us against a
background of growing interest in lawyer certification programs. In … 1973 … then Chief Justice Warren
E. Burger advanced the proposition that specialized training and certification of trial advocates is
essential to the American system of justice. That proposition was endorsed by a number of groups of
lawyers who were instrumental in establishing the National Board of Trial Advocacy (NBTA) in 1977. …
Since then, NBTA has developed a set of standards and procedures for periodic certification of lawyers
with experience and competence in trial work. Those standards, which have been approved by a board
of judges, scholars, and practitioners, are objective and demanding. … We must assume that some
consumers will infer from petitioner's statement that his qualifications in the area of civil trial
advocacy exceed the general qualifications for admission to a state bar. … We do not ignore the
possibility that some unscrupulous attorneys may hold themselves out as certified specialists when
there is no qualified organization to stand behind that certification. … States can require an attorney
who advertises "XYZ certification" to demonstrate that such certification is available to all lawyers who
meet objective and consistently applied standards relevant to practice in a particular area of the law.
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“Specialized training and certification is essential
to the American system of justice”
Better lawyers make the entire justice system more efficient.
New lawyers are just starting on a career that demands constant study, practice, and refinement of legal
skills. The target of certification helps focus lesser experienced lawyers.
Certification organizations help mid-career lawyers with their career development, education,
mentoring, and opportunities to serve.
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We help “consumers” find attorneys with
“qualifications in the [specialization area that]
exceed the general qualifications for admission to
a state bar”
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We help consumers avoid unethical attorneys
See, Michael Fielding, Why Board Certification for Bankruptcy Lawyers Matters,
https://www.law360.com/articles/978970/print?section=bankruptcy (October 30, 2017):
The latest numbers regarding client complaints about attorney performance — representing the
calendar year 2015 — confirm a disturbing trend: new and pending complaints against attorneys are
steadily increasing. In the past few years for which data are available, the percentage of complaints
versus the number of active lawyers has nearly doubled. … Amid the riot of awards and rankings,
there is — especially in my practice area — a readily available, if often overlooked, layer of protection
for both practitioners and their clients: board certification. … Statistically speaking, lawyers who are
certified by the American Board of Certification (ABC) are far less likely to have an attorney grievance
filed against them or be the subject of a state bar disciplinary action. … Succinctly stated, in the
course of a three-year period of time only one board certified attorney reported any state bar
grievance being reported. … The foregoing is not an argument against referring to directories and
various awards for insight into an attorney’s practice. Rather, I am urging potential buyers of legal
services, as well as practitioners themselves, to consider how board certification fits into the
decision-making process.
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What are the arguments against certification?
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Do clients pay too much for advice from
certified specialists?
Most lawyers still bill by the hour. Do certified specialists charge more per hour than general
practitioners? If specialists charge more per hour, is the final bill to the client less or equal because
certified specialists are presumably more efficient (spend fewer hours for the same result)?
Do certified specialists make more money than non-certified specialists? Should we care?
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Does legal specialization benefit the “little
firm” lawyer or the “big firm” lawyer?
See, Lorne O. Liechty, Regulation of Legal Specialization: Neglect by the Organized Bar, 56 Notre
Dame L. Rev. 293 (1980). Available at: http://scholarship.law.nd.edu/ndlr/vol56/iss2/5 (Early
certification studies show that smaller firm lawyers are more likely to become certified.)
What is your organization’s mix (big firm, little firm)?
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Is legal specialization unfair to the
inexperienced practitioner?
By 1980, it was recognized that very few attorneys are general practitioners. Instead, most attorneys engage in
specialized practices. See, Lorne O. Liechty, Regulation of Legal Specialization: Neglect by the Organized Bar,
56 Notre Dame L. Rev. 293 (1980). Available at: http://scholarship.law.nd.edu/ndlr/vol56/iss2/5. Ms. Liechty
goes into the history of legal specialization in the United States.
Certification programs are not exclusive. Every attorney (certified specialists and non-specialists) can practice
in every field of law. Every attorney who meets the objective criteria can become a certified specialist (not just
the top 4% [Best Lawyers], 5% [Super Lawyers], or 10% [Lawyers of Distinction]).
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When a general practitioner consults with a
certified specialist, is the client better served?
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We help general practitioners find specialists to
consult on complex matters
Horne v. Peckham, 97 Cal. App. 3d 404, 414-415 (1979), overruled on other grounds:
Defendant's second contention is that “An attorney in general practice does not have a duty to refer
his client to a ‘specialist’ or to recommend the ‘assistance of a specialist’ or be guilty of malpractice.”
The court gave a jury instruction which states: “It is the duty of an attorney who is a general
practitioner to refer his client to a specialist or recommend the assistance of a specialist if under the
circumstances a reasonably careful and skillful practitioner would do so. If he fails to perform that duty
and undertakes to perform professional services without the aid of a specialist, it is his further duty to
have the knowledge and skill ordinarily possessed, and exercise the care and skill ordinarily used by
specialists in good standing in the same or similar locality and under the same circumstances. A failure
to perform any such duty is negligence.” A California survey in 1968 revealed that two-thirds of the
attorneys in the state at that time limited their practice to a very few areas, frequently to one only. (44
State Bar J. 140 (1969).) Thus, in the words of a leading treatise, the recent debate over official
recognition of specialists must be considered “academic,” for “[the] reality is that many attorneys have
become specialists.” (Mallen & Levitt, Legal Malpractice (1977) § 114, p. 172.) … Under the
circumstances he cannot argue persuasively that it was error for the court to give the above quoted
instruction.
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Hurdles to certification
Fear of failure (examination, peer review).
No direct financial incentive to get certified.
Application fees and hassles (“like applying to college”).
Annual fees.
No designation available in the candidate’s field (e.g., pantomime law).
Misperception about insurance rates.
No time to prepare for and take “another bar examination.”
Don’t have a mentor to guide the applicant through the process.
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National and state certification programs
See, Lorne O. Liechty, Regulation of Legal Specialization: Neglect by the Organized Bar, 56 Notre Dame L.
Rev. 293 (1980). Available at: http://scholarship.law.nd.edu/ndlr/vol56/iss2/5 (Predicting that a “national
plan” for specialization that might permit “state bar associations” to “voluntarily phase out their
specialization plans.”).
Bovitz asks, “What are the differences between a state bar program and a national program?
Do we need both? Do national groups help develop national standards? Will state certification organization
eventually fractionalize and dilute legal certification with a lack of uniform standards, including fields of
certification? Are we better off with a national model of certification (like the medical model) in many
fields?”
ABA Senior Counsel, Martin Whittaker (martin.whittaker@americanbar.org) asks, “What is the wisdom, or
lack of it, in running a national certification program alongside a pure membership organization?”
And here is a shout out to our wonderful Committee Specialist, Annie Kuhlman (annie.kuhlman@americanbar.org).
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More deep questions from Whittaker
So if “Board Certified Specialist” by an “ABA-accredited®” program is a mark of distinction, where does that
leave ABI or IAPP member lawyers who are not certified lawyer specialists? Is IAPP or ABI membership
alone a credential valued by consumers? If it is, does that dilute the “Board Certified” and
“ABA-accredited®” credentials?
Should specialist lawyer credentialing be performed by an entity distinct from the professional association
to avoid confusion or dilution?
How can we achieve the right hierarchy of credential value for all professionals in our practice areas?
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The medical model of certification
See, http://www.abpsus.org/physician-board-certified-specialties:
In order to practice medicine, a physician must have graduated from medical school, fulfilled
applicable residency requirements, and been approved by the state’s official medical board. With
board certification, these same general eligibility requirements apply, but the physician must also
meet additional training requirements, complete a thorough application process, and pass
standardized examinations. In short, board certification is intended to be a rigorous process
signifying the physician has obtained expertise in the same field of medicine.
Further complicating matters, not all physicians are board certified in the specialties they
practice. This is why it is always important for patients to research the credentials of a physician.
While board certification is not required to practice medicine, it is a valuable tool for determining
the expertise and experience of a physician in a particular field of medicine. Every physician is
required to be licensed to practice medicine in the state they work. Board Certification is an extra
step a physician may take to assure a patient of that specialty training. And, if you require the
services of a specialist, you deserve to know that the physician is a leader in that specialty.
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See, http://www.abpsus.org/physician-board-certified-specialties:
There are specific benefits to board certification that extend beyond the credential. At the American
Board of Physician Specialties® (ABPS), for example, our Diplomates have the needed resources to stay
up-to-date within their specialties in order to continue their competency in the medical field.
Furthermore, the learning doesn’t stop when a physician becomes board certified no matter their
qualifications. ABPS board certified physicians are required to recertify after a set number of
years. During each recertification process, ABPS reviews the physicians’ credentials and administers
tests to assure that the physician still demonstrates exemplary knowledge and mastery within their
field of certification.
Patients can relax knowing that their ABPS board-certified physicians have proved their knowledge and
training in a particular field.
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Role of American Bar Association
Standing Committee on Specialization
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/your_lawyer_and
_accredited_specialist_certification.authcheckdam.pdf
An increasing number of lawyers are choosing to be recognized as having special knowledge and
experience by becoming certified specialists in certain fields of law.
Lawyers who are certified as specialists have been recognized by independent professional certifying
organizations as having an enhanced level of skill, as well as substantial involvement in established legal
specialty areas. Certifying organizations require lawyers to demonstrate special training, experience and
knowledge to ensure that recognition as a certified specialist is meaningful and reliable.
Specialty certification programs available to lawyers are growing both in numbers and variety. In 1993,
the American Bar Association (ABA) adopted a set of voluntary national standards, along with a set of
procedures to accredit specialty certification programs.
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https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/your_lawyer
_and_accredited_specialist_certification.authcheckdam.pdf:
The standards were designed to establish reasonable and valid criteria to accredit programs that
grant specialty certification to qualified lawyers and to provide state authorities with a basis for
approving programs which seek recognition in their jurisdictions.
ABA accreditation signifies that a certifying organization's program has been reviewed by the ABA
and found to meet the Standards for Accreditation of Specialty Certification Programs for Lawyers.
The accreditation standards were developed to provide both lawyers and clients with a way to
identify those certification programs that employ adequate methods and criteria to reliably recognize
experienced legal specialists.
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ABA governing rules
https://www.americanbar.org/content/dam/aba/administrative/specialization/ABA%20Governing%20Rul
es%2006-2013%20.authcheckdam.pdf
These Rules implement the Standards by which the American Bar Association accredits specialty
certification programs for lawyers in particular areas of law, and describe the conditions and
procedures under which such accreditation shall be granted, maintained or revoked.
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Judge May and Mr. Avery have served on the
ABA Standing Committee on Specialization
In 2003, Judge May was named to the American Bar Association’s Standing Committee on Attorney
Specialization. She is now special counsel to that committee.
Mr. Avery has been a commissioner on the Standing Committee.
See, https://www.americanbar.org/groups/professional_responsibility/committees_commissions.html:
Each year the ABA President-Elect makes appointments for open positions to more than 700 ABA
entities including the ABA Standing Committees housed within the Center.
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Private organizations with
ABA accredited certification programs
https://www.americanbar.org/groups/professional_responsibility/committees_commissions/specialization/
resources/resources_for_lawyers/sources_of_certification.html
Private Organizations with ABA-Accredited Certification Programs - Offer certification of specialists
directly in various fields of law to lawyers nationally. …
The American Board of Certification
American Board of Professional Liability Attorneys
National Association of Counsel for Children
International Association of Privacy Professionals
National Association of Estate Planners & Councils Estate Law Specialist Board, Inc.
National Board of Trial Advocacy
National College for DUI Defense, Inc.
National Elder Law Foundation
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State sponsored certification programs
https://www.americanbar.org/groups/professional_responsibility/committees_commissions/specialization/
resources/resources_for_lawyers/sources_of_certification.html
State Sponsored Certification Plans - These entities offer certification of specialists directly in various
fields of law to lawyers licensed in their state, and also accredit some private specialist certification
programs.
State Bar of Arizona Legal Specialization and MCLE
State Bar of California Office of Certification
Florida Board of Legal Specialization and Education Certification Program
Louisiana Board of Legal Specialization
Minnesota State Bar Association
New Jersey Board of Attorney Certification
New Mexico Board of Legal Specialization
North Carolina Board of Legal Specialization
South Carolina Supreme Court Commission on CLE and Specialization
Tennessee Supreme Court Commission on CLE & Specialization
Texas Board of Legal Specialization
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State entities that certify private certifiers
https://www.americanbar.org/groups/professional_responsibility/committees_commissions/specializ
ation/resources/resources_for_lawyers/sources_of_certification.html:
State Entities That Accredit Private Certifiers - These entities accredit certification programs of
other, private organizations certifying lawyer specialists in their state.
Alabama State Board of Legal Specialization
Idaho State Bar
Indiana Commission for CLE
Maine Board of Overseers of the Bar
Minnesota State Board of Legal Certification
Ohio Commission on Certification of Attorneys as Specialists
Pennsylvania Bar Association
Tennessee Supreme Court Commission on CLE and Specialization
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California -- a state unified model (the first)
See, http://www.calbar.ca.gov/Attorneys/Legal-Specialization
The State Bar certifies attorneys as specialists who have gone beyond the standard licensing
requirements. California Rule of Court 9.35 served as the basis for the creation of the State Bar Legal
Specialization program. The program was intended to provide a method for attorneys to earn the
designation of certified specialist in particular areas of law, increasing public protection and
encouraging attorney competence. The program was the first of its kind in the United States, and it has
served as a model for other state programs for certifying legal specialists around the nation. The
general requirements to become a certified specialist include: passage of a written examination in the
legal specialty area, practiced law continuously for at least five years, spending at least 25 percent of
the time given to occupational endeavors practicing in the specialty area, completion of continuing
education in the specialty area greater than that required of general licensees of the bar,
demonstration of a broad-based and comprehensive experience in the specialty area based on
completion of a variety of matters in the specialty area, favorable evaluations by other attorneys and
judges familiar with the attorney's work in the specialty area of law. The State Bar’s Board of Legal
Specialization must approve each attorney’s application. Organizations whose certification program is
State Bar-accredited can also certify attorneys, but their certification requirements must equal or
exceed those of the State Bar of California’s program.
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See, http://www.calbar.ca.gov/Attorneys/Legal-Specialization/About-Certified-Specialization:
Recognition of expertise in 11 areas of law [Admiralty and Maritime Law; Appellate Law;
Bankruptcy Law; Criminal Law; Estate Planning, Trust and Probate Law; Family Law;
Franchise and Distribution Law; Immigration and Nationality Law; Legal Malpractice Law;
Taxation Law; Workers' Compensation Law].
Only certified specialists can be searched by practice area on the attorney search tool on the State
Bar website. The State Bar has another search tool that allows consumers to find a certified
specialist by specialty area and/or county.
Certified specialists can identify themselves on their website or correspondence with a special
logo.
Certified specialists can order "What Can A Certified Specialist Do for You?" brochures produced
by the State Bar, which include a [slot] to put … business cards.
Certified specialists are recognized as authorities on issues of local and national importance. They
are often interviewed by media, including the KALW radio program, "Your Legal Rights."
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See, http://www.calbar.ca.gov/Attorneys/Legal-Specialization/Governance:
The California Board of Legal Specialization oversees the State Bar's certified legal specialization
program and develops policy for the certification and recertification of attorneys as
legal specialists.
The Board of Legal Specialization depends on 11 advisory commissions that support each area
in which specialists are recognized. The role of the advisory commissions is to:
 Review and make recommendations on certification and recertification applications to the
Board of Legal Specialization
 Develop and grade the legal specialist examination for their specialty areas
 Review and approve applications for approved certified specialty education provider status
and for individual education programs
 Recommend revisions to the standards for certification and recertification to reflect current
practices in each area of law
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See, http://www.calbar.ca.gov/Attorneys/Legal-Specialization/Legal-Specialty-Areas:
The California Board of Legal Specialization also accredits the following [national]
organizations [that] offer certification in 11 additional areas of law:
American Board of Certification (Business Bankruptcy Law, Consumer Bankruptcy Law,
Creditors' Rights Law)
National Board of Trial Advocacy (Civil Trial Advocacy, Criminal Trial Advocacy,
Family Law Trial Advocacy, Social Security Disability Law)
American Board of Professional Liability Attorneys (Legal Malpractice, Medical Malpractice)
National Elder Law Foundation (Elder Law)
National Association of Counsel for Children (Juvenile Law -- Child Welfare)
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IAPP – unified (inter)national model
The International Association of Privacy Professionals (iapp.org) is the newest ABA-accredited certification
program, having not yet certified its inaugural class of specialist lawyers. But the IAPP has approximately
30,000 members worldwide, most of whom are not lawyers, and IAPP membership and its examination-only
certifications are the current gold standard of credentialing in the privacy field.
How can you become a privacy law specialist? See the video at,
https://iapp.org/certify/pls/?d=certification&prod=aba_pls&utm_campaign=pls_2018&utm_medium=web
&utm_source=Promo_3&utm_content=PLS-EG5-10-2018 (Privacy Law is the 15th specialty accredited by
the ABA. (“The Privacy Law Specialist designation instantly places you among a select group of lawyers that
can call themselves privacy specialists.”). Nice, inviting way to let candidates know that they are welcome.
The American Board of Certification has a similar “Hello!” video at https://www.abi.org/abcprep. A video
exam preparation class is also available.
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ABI/ABC -- separation of credentialing
The American Bankruptcy Institute (abi.org) is a successful organization with the largest community
of insolvency professionals in the bankruptcy industry, with members in every state and three
continents. By Bovitz’ very rough estimate, ABI members (more than 10,000) include attorneys
(65%), other bankruptcy professionals (20%), and judges/trustees (15%). The non-attorneys include
appraisers, liquidators, credit counselors, debt collectors, financial advisors, investment bankers,
and turnaround professionals.
The ABI does not certify its lawyer members as bankruptcy law experts or offer any credential of
expertise beyond the fact of membership.
Instead, credentialing is done by The American Board of Certification (abcworld.org), an
independent sister organization created 25 years ago by leading members of the ABI. The American
Board of Certification has three ABA‐accredited programs. It certifies lawyers in business
bankruptcy, consumer bankruptcy, and creditors’ rights law.
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NBTA -- credentialing only
See, https://nbta.memberclicks.net:
A National Board of Trial Advocacy Certified Attorney has demonstrated skill and expertise in a
particular field and has proven it through rigorous examination and testing by the NBTA. The
NBTA, and other organizations accredited by the American Bar Association must demonstrate
that lawyers certified have an enhanced level of expertise and substantial involvement in the
specialty area of certification. The standards are designed to enable the NBTA to evaluate
thoroughly the objectives, standards and procedures of attorneys and to facilitate public access
to appropriate legal services.
[Disclaimer: Judge May has served on the board of NBTA.]
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ABOTA -- invitation/heavyweight membership
American Board of Trial Advocates (abota.org):
Membership is by invitation, only. Any trial lawyer who is of high personal character and
honorable reputation … an applicant MUST have tried at least 10 civil jury trials to jury verdict
or hung jury as lead counsel for the minimum requirements to have been met, and those civil
jury trials MUST be listed on the application. … You may apply, at any time, for elevation in rank
from Member to Associate or Advocate, or from Associate to Advocate and, after three (3)
years of membership in the rank of Advocate; you may make application for elevation to the
rank of Diplomate. …
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LOD – upstart competition?
Lawyers of Distinction (lawyersofdistinction.com/how-to-become-a-member):
Self nomination, or nominated by peers, or selected by selection committee.
Independent research on nominees (unclear standards, but “seeks diversity
amongst its members”).
No ethical violations in past 10 years.
Maximum membership of 10% of attorneys in a state.
Self designation in 31 “specialization” areas.
Website lists “members” and “distinguished lawyers.”
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Where the membership organization certifies
specialists, how do you counter the incentive to ease
back on certification standards (to maximize the
number of certified specialists)?
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Both IAPP and ABI have non-attorney
members; what is the impact?
Can non-attorneys earn a certified specialist designation?
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But wait, the door may be opening for anyone
to say that she is special…
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Searcy
Searcy v. Fla. Bar, 140 F. Supp. 3d 1290 (N.D. Fla. 2015):
This case presents a First Amendment challenge to two Florida Bar rules that govern attorney websites. …
The second rule prohibits a law firm from saying it specializes in, or has expertise in, a given practice area,
even if the statement is true. The rule prohibits an individual attorney from truthfully claiming to specialize
or have expertise in an area unless the attorney is board-certified in that area. And because certification is
not available for some practice areas, the rule prohibits an attorney from claiming to specialize or have
expertise in those areas. The challenge to this rule is ripe. The rule, at least as applied to the plaintiffs'
website, is unconstitutional. … In our case, the Bar's position rests on two premises, neither of which
withstands analysis. First, the Bar speculates that a potential client will be misled into believing that an
attorney who "specializes" or has "expertise" in an area is board certified. But the Bar has offered no
empirical or even anecdotal evidence in support of the assertion. And if the Bar is really concerned with
this possibility, there are narrower ways to attack the problem, including, for example, by educating the
public on what it means to be board certified, or by requiring a disclaimer—a statement by the attorney
explaining that the attorney specializes or has expertise but is not board certified. …
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Will we face an unfair competition challenge?
N.C. State Bd. of Dental Exam'rs v. FTC, 135 S. Ct. 1101, 1107, 1108 (2015):
This case arises from an antitrust challenge to the actions of a state regulatory board. A majority of the
board’s members are engaged in the active practice of the profession it regulates. The question is
whether the board’s actions are protected from Sherman Act regulation under the doctrine of stateaction antitrust immunity, as defined and applied in this Court’s decisions beginning with Parker v.
Brown, 317 U. S. 341, 63 S. Ct. 307, 87 L. Ed. 315 (1943). … The Act provides that six of the Board’s eight
members must be licensed dentists engaged in the active practice of dentistry. … They are elected by
other licensed dentists in North Carolina, who cast their ballots in elections conducted by the Board.
Ibid. The seventh member must be a licensed and practicing dental hygienist, and he or she is elected
by other licensed hygienists. Ibid. The final member is referred to by the Act as a “consumer” and is
appointed by the Governor. … In the 1990’s, dentists in North Carolina started whitening teeth. Many
of those who did so, including 8 of the Board’s 10 members during the period at issue in this case,
earned substantial fees for that service. By 2003, nondentists arrived on the scene. They charged lower
prices for their services than the dentists did. Dentists soon began to complain to the Board about their
new competitors. …
60

N.C. State Bd. of Dental Exam'rs v. FTC, 135 S. Ct. 1101, 1108-1109 (2015):
Starting in 2006, the Board issued at least 47 cease-and-desist letters on its official letterhead to
nondentist teeth whitening service providers and product manufacturers. Many of those letters
directed the recipient to cease “all activity constituting the practice of dentistry”; warned that the
unlicensed practice of dentistry is a crime; and strongly implied (or expressly stated) that teeth
whitening constitutes “the practice of dentistry.” … These actions had the intended result. Nondentists
ceased offering teeth whitening services in North Carolina. …
In 2010, the Federal Trade Commission (FTC) filed an administrative complaint charging the Board with
violating §5 of the Federal Trade Commission Act … 15 U. S. C. §45. The FTC alleged that the Board’s
concerted action to exclude nondentists from the market for teeth whitening services in North
Carolina constituted an anticompetitive and unfair method of competition. The Board moved to
dismiss, alleging state-action immunity. An Administrative Law Judge (ALJ) denied the motion. On
appeal, the FTC sustained the ALJ’s ruling. It reasoned that, even assuming the Board had acted
pursuant to a clearly articulated state policy to displace competition, the Board is a “public/private
hybrid” that must be actively supervised by the State to claim immunity. … The FTC ordered the Board
to stop sending the cease-and-desist letters or other communications that stated nondentists may not
offer teeth whitening services and products.
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N.C. State Bd. of Dental Exam'rs v. FTC, 135 S. Ct. 1101, 1109 (2015):
Federal antitrust law is a central safeguard for the Nation’s free market structures. … The
antitrust laws declare a considered and decisive prohibition by the Federal Government of
cartels, price fixing, and other combinations or practices that undermine the free market. The
Sherman Act, 26 Stat. 209, as amended, 15 U.S.C. §1 et seq., serves to promote robust
competition, which in turn empowers the States and provides their citizens with opportunities
to pursue their own and the public’s welfare. ... The States, however, when acting in their
respective realm, need not adhere in all contexts to a model of unfettered competition. While
“the States regulate their economies in many ways not inconsistent with the antitrust laws,” …
112 S. Ct. 2169 … in some spheres they impose restrictions on occupations, confer exclusive or
shared rights to dominate a market, or otherwise limit competition to achieve public objectives.
If every duly enacted state law or policy were required to conform to the mandates of the
Sherman Act, thus promoting competition at the expense of other values a State may deem
fundamental, federal antitrust law would impose an impermissible burden on the States’ power
to regulate.
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N.C. State Bd. of Dental Exam'rs v. FTC, 135 S. Ct. 1101, 1110 (2015):
For these reasons, the Court in Parker v. Brown interpreted the antitrust laws to confer immunity on
anticompetitive conduct by the States when acting in their sovereign capacity. See 317 U. S., at 350-351,
63 S. Ct. 307, 87 L. Ed. 315 . That ruling recognized Congress’ purpose to respect the federal balance and
to “embody in the Sherman Act the federalism principle that the States possess a significant measure of
sovereignty under our Constitution.” Community Communications Co. v. Boulder, 455 U. S. 40, 53, 102 S.
Ct. 835, 70 L. Ed. 2d 810 (1982). … In this case the Board argues its members were invested by North
Carolina with the power of the State and that, as a result, the Board’s actions are cloaked with Parker
immunity. This argument fails, however. A nonsovereign actor controlled by active market participants —
such as the Board — enjoys Parker immunity only if it satisfies two requirements: “first that ‘the
challenged restraint . . . be one clearly articulated and affirmatively expressed as state policy,’ and
second that ‘the policy . . . be actively supervised by the State.’” FTC v. Phoebe Putney Health System,
Inc., 568 U. S. ___, ___, 133 S. Ct. 1003, 1010, 185 L. Ed. 2d 43, 53 (2013) (quoting California Retail Liquor
Dealers Assn. v. Midcal Aluminum, Inc., 445 U. S. 97, 105, 100 S. Ct. 937, 63 L. Ed. 2d 233 (1980)). The
parties have assumed that the clear articulation requirement is satisfied, and we do the same. While
North Carolina prohibits the unauthorized practice of dentistry, however, its Act is silent on whether that
broad prohibition covers teeth whitening. Here, the Board did not receive active supervision by the State
when it interpreted the Act as addressing teeth whitening and when it enforced that policy by issuing
cease-and-desist letters to nondentist teeth whiteners.
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Mr. Harrison’s concern about secret peer review
Mark I. Harrison, Comments on Proposed Changes to Rules Governing [Arizona] Specialization Certification,
November 22, 2017:
As a practical matter, the current and proposed rules prevent an applicant for certification from becoming
aware of the source of negative comment and the factual context which gives rise to the negative
comments. As a matter of law … reliance of the BLS and the Commissions upon undisclosed information
violate an applicant’s right to procedural due process guaranteed by the United States and Arizona
Constitutions. See U.S. Const. Amends. V, XIV; Ariz. Const. art. 2, § 4. Specialist certification is a protected
property interest. See State Bar of Texas v. Leighton, 956 S.W.2d 667, 671-72 (Tex. Ct. App. 1997)
(suggesting that lawyer certification is a property interest entitled to due process protection). [Footnote
3, In Doe v. Florida Bar, 630 F.3d 1336 (11th Cir. 2011), the Eleventh Circuit disagreed in a challenge to
actions permitted by the rules.] In addition, a denial of an applicant’s application for certification or
recertification impairs his or her right to practice law, a right which has long been recognized as a
protected property interest. … Although denial of certification or re-certification would not completely
eliminate an applicant’s ability to practice law, it is more than a “de minimis” impairment, and therefore
would be a “deprivation” for due process purposes. United States v. James Daniel Good Real Prop., 510
U.S. 43, 54-55 (1993).
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Where do we go from here?
Promote American Bar Association certification -- ABA plays a key role for national organizations.
Focus on bringing the message to the public.
Encourage (one on one) candidates to become certified.
Mentor younger certified specialists, one to one.
Expand certification fields.
Never stop promoting certification -- in e-mail, in fee applications, on business cards (Bovitz uses a guitar
pick, so there is not much room), in speeches, in biographies, and on line.
Consider selling trinkets (Super Lawyer), giving reports on website leads (Martindale), purchasing
advertising on television for certified specialists (Texas – years ago), sponsoring a call-in radio show
(California BLS), producing a podcast (ABI), selling legal publications from member/authors (ABI), and
producing CLE panels of specialists who became judges (ABC).
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