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Future-advance (or “dragnet”) clauses can be 
found in most loan documents today, but have 
you ever considered whether you can enforce 

them? One could easily argue that loaned money 
is collectable, either under the promissory note or 
not, but what happens when the debt is secured and 
the future advance is a wholly different loan? This 
article explores the state of the law on security for 
future advances and practical considerations. 

What Are Future Advances? 
 Unless a statute dictates otherwise, a future-
advance clause permits a lender to extend its 
security interest in original collateral to all future 
loans made to the same borrower. The initial 
security agreement remains intact and secures the 
future loans without the need to execute another 
security agreement. Such an arrangement is ben-
eficial for lenders and borrowers because it allows 
for the extension of future credit without incur-
ring additional transaction costs for each new 
security agreement. 
 A future-advance clause is but one type of 
“dragnet” clause that not only relates to securing 
future loans, but also aims to cross-collateralize all 
future and past obligations. Dragnet clauses cast a 
wide net to secure all of a borrower’s obligations, 
ensuring repayment to the lender. These clauses are 
enforceable under appropriate circumstances, but 
courts narrowly construe them because they can be 
used oppressively.1 
 Future-advance clauses exist most frequently 
in loans where a lender does not fund the entire 
amount of the loan at closing, such as home-equity 
loans, construction loans and business operating 
lines of credit. To be sure, many other loans include 
future-advance clauses in order to ensure the repay-
ment of present and future debts, even if such debts 
are not anticipated at the time. 
 
Intent
 The intention of the parties is a key factor in 
determining whether future advances are secured 
by existing collateral. Intent is not settled simply 
because a mortgage or security agreement recites 
that future advances are also secured (although fail-
ure to include a future-advance clause is fatal and 
cannot be overcome by simply referring to the secu-

rity agreement in a different instrument).2 Intent is 
often construed as “coming within the contempla-
tion of the parties.”3 
 The “reasonable contemplation” requirement is 
met when the security agreement between the par-
ties clearly contains a future-advance clause, is not 
ambiguous and is not as a result of mutual mistake.4 
As one can imagine, intent is difficult to determine 
from the face of a contract, so courts have histori-
cally looked to other types of evidence in order to 
determine whether the parties intended that a future 
loan would be secured by a prior mortgage. 
 
The Nature of the Debt
 The similarity of past and future debts incurred 
by a borrower is one way courts have gleaned 
intent to be bound by a future advance clause. In 
such cases, the subsequent debt must have been of 
the same general class of debt as the original and 
be within the contemplation of the parties when 
the security agreement was made, unless it was the 
intention of the parties to cover advances of a dif-
ferent class.5 
 This “relatedness” test asks whether (1) the 
advance is of the same class as the primary obliga-
tion; (2) the advance is so related to the primary 
obligation that the consent of the debtor might be 
inferred; (3) the other indebtedness was intended 
to be separately secured; and (4) the secured party 
relied on the clause in making the future advance.6 
For example, in Gardner v. Guldi,7 the court held 
that a bank’s second loan did not constitute a future 
advance under the prior mortgage that secured the 
first loan because the second note stated that the col-
lateral was various autos and equipment, whereas 
the first note was secured by real property. 
 
Revised UCC Article 9
 In recent years, Revised Article 9 of the 
Uniform Commercial Code (UCC) has called into 
question whether the intent of the parties can be 
determined from a particular test — whether it be 
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the relatedness test, the same parties test or otherwise — 
and instead requires the intent of the parties to be deter-
mined from the document, if at all possible. The official 
commentary to amended UCC § 9-204 explicitly disavowed 
prior case law interpreting dragnet clauses using special 
interpretive tests, providing: 

Determining the obligations secured by collateral is 
solely a matter of construing the parties’ agreement 
under applicable law. This Article rejects the holdings 
of cases decided under former Article 9 that applied 
other tests, such as whether a future advance or other 
subsequently incurred obligation was of the same or 
a similar type or class as earlier advances and obliga-
tions secured by the collateral.8

 Recent case law has followed the edict of the UCC com-
ments where the language of the contract was clear. In In 
re Windham,9 the court enforced a future-advance clause’s 
application to subsequently incurred obligations of a differ-
ent nature than the note listed in the original security agree-
ment, even though one of the two borrowers had no knowl-
edge of the subsequent advances; in In re Sierra,10 a dragnet 
clause in mortgage securing debt of “for unlimited funds” 
was held valid, and in In re Miller,11 a dragnet clause was 
upheld because it was unambiguous and executed by sophis-
ticated parties. 
 Nevertheless, and notwithstanding the revised UCC, 
some courts have continued to rely on state law factors to 
determine parties’ intent.12 For examples of ambiguous claus-
es to avoid, review Merchants National Bank v. Stewart,13 
Wallace v. United Mississippi Bank,14 In re Chiodetti15 and 
In re Ballarino.16 
 
Future-Advance Clauses in Bankruptcy 
 The scattered case law regarding future advances across 
the nation leaves room for debtors, junior creditors, unse-
cured creditors and trustees to challenge a lender’s security 
interest in future advances in bankruptcy, where a priority 
of liens drives distributions. The issue of future advances 
comes up in a variety of circumstances, including motions 
for stay relief;17 claim objection and stay relief;18 a motion 
to determine secured status;19 a motion to reopen to obtain a 
discharge;20 and plan confirmation.21

 The U.S. Bankruptcy Court for the Western District of 
Texas recently took up an interesting future-advance issue 
in In re Guiles.22 The debtor obtained a loan from Randolph 
Brooks Federal Credit Union (RBFCU) in the amount of 
$19,024.57 in order to purchase a 2007 Chevrolet Silverado. 

RBFCU noted its security interest on the certificate of title. 
Four years later, the debtor obtained a second loan from 
RBFCU, secured by the same vehicle, for $14,525, and a 
portion of the new money was used to pay off the remaining 
balance of the first loan. The chapter 13 trustee argued that 
the second loan created a new debt and that RBFCU failed 
to perfect its new security interest because it did not note the 
new debt on the vehicle’s certificate of title. 
 The court looked to the motor vehicle laws in Texas and 
determined that, as in most states, a creditor may perfect 
a lien on a motor vehicle “only by recording the security 
interest on the title as provided by this chapter.”23 The title 
included the name and address of the lienholder, RFBCU 
and the date of each lien on the vehicle,24 but the issue was 
whether the introduction of the second note, issued by the 
same creditor to the same debtor and secured by the same 
collateral, destroyed RBFCU’s perfected security interest 
by essentially resetting the process and requiring the nota-
tion of a new lien. Hon. Craig A. Gargotta found that the 
notation of a new lien was not required. The court looked to 
the old “reasonable contemplation” requirement and deter-
mined that the parties intended the future-advance clause to 
secure the second note because the security agreement was 
clear and not ambiguous. 
 The Guiles court found support for its decision in In re 
Conte,25 a similar case in which a debtor took out a loan 
secured by his vehicle. The security agreement also con-
tained a future-advance clause that indicated that the collat-
eral secured “any other loans [that] you have with the credit 
union now or in the future and any other amounts you owe 
the credit union for any reason now or in the future.”26 The 
debtor later responded to a credit card advertisement from the 
creditor and obtained a MasterCard credit card.27 
 When the debtor paid off the balance of his car loan, 
he requested that the creditor return the title, but the credi-
tor refused, arguing that the debtor owed money on his 
MasterCard.28 The debtor claimed that his loan was satisfied 
and that the future-advance clause should not extend to his 
credit card agreement, but the Fifth Circuit disagreed, finding 
the dragnet clause to be unambiguous.29 

Satisfaction of Initial Loan
 In Guiles, the trustee also argued that the second loan 
could not be a future advance because RBFCU “advanced 
new monies after satisfaction of the [first] Note.”30 In other 
words, the trustee argued that the second loan was not a 
future advance because the original loan was paid off with 
the second loan’s funds. The court also rejected this argu-
ment, noting that “at no point was the Debtor relieved of her 
obligation to RBFCU” because the second loan was used to 
pay off the remainder of the first loan.31 

8 U.C.C. § 9-204 Official Comments; see also Pride Hyundai Inc. v. Chrysler Fin. Co., 369 F.3d 603, 613 
(1st Cir. 2004) (referencing official comments of U.C.C. § 9-204). 
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 The few other courts to consider similar facts under simi-
lar laws reached the same conclusion.32 Florida’s statute, and 
likely others, also notes that a future-advance clause is valid 
“although there may be no advance made at the time of the 
execution of such mortgage or other instrument and although 
there may be no indebtedness outstanding at the time any 
advance is made.”33 

Intervening Liens
 Different considerations come into play when new, inter-
vening lenders enter the picture. Lenders who intend to retain 
priority under dragnet clauses for future advances must not 
only have clear language that evidences their intent to secure 
future liens, but they also must not extend credit when they 
have actual knowledge of intervening liens. To do so means 
risking losing priority,34 but, where a lender with a duly 
recorded mortgage extends future advances without actual 
knowledge of an intervening purchaser (constructive notice 
is not enough), it might rely on its valid future-advance 
clause to protect its security.35 
 An original lender’s priority vis-à-vis an intervening 
creditor also hinges on whether the original lender is obli-
gated to advance additional amounts (as opposed to extend-
ing optional credit). Under this “obligatory-optional advance 
rule,” a mortgage that is given to secure obligatory future 
advances takes priority over intervening liens that attach after 
the mortgage is given but before the optional advances are 
made.36 The lender must receive actual notice of the interven-
ing lien to lose priority. 
 For example, in In re Qualstan Corp.,37 the court held that 
an advance made by a lender holding an open-ended mort-
gage has priority over other liens, unless, at the time of the 
advance, the lender (1) had notice of other liens and (2) was 
not obligated to make an advance.38 However, a mechanics’ 
lien might take precedence over a secured loan made after 
the start of construction because the lender would be put on 
notice of the potential for a mechanic’s lien by simple virtue 
of the construction.39 

 For obvious reasons, a lender that is contractually 
required to fund additional amounts up to a stated maximum 
should be protected in doing so. Under Florida law, a future-
advance clause is valid “whether such advances are obligato-
ry or to be made at the option of the lender.”40 The nature of 
the lender’s obligation (mandatory or optional) is apparently 
irrelevant to the lender’s security interest in Florida. Armed 
with the knowledge of an intervening lien, a senior secured 
lender seeking to extend additional credit should nevertheless 
seek a subordination agreement with the intervening lienor in 
order to ensure continued priority. 
 
The Issue of Financing Statements
 Somewhat surprisingly, a lender is not required to note its 
future-advance clause in its financing statement if the secu-
rity agreement includes proper future-advance language. 
Official Comment 7 to § 9-204 states that “[t] here is no need 
to refer to ... future advances or other obligations secured 
in a financing statement.” Similarly, Official Comment 2 to 
§ 9-502 indicates that “a financing statement is effective  ... 
to perfect with respect to future advances under security 
agreements, regardless of whether ... future advances are 
mentioned in the financing statement and even if not in the 
contemplation of the parties at the time the financing state-
ment was authorized to be filed.” A future-advance clause in 
a duly recorded mortgage is itself sufficient to put creditors 
on notice of additional loans between a bank and borrower.
 
Best Practices
 The trend in recent case law and the revised UCC is 
to uphold an arm’s-length contract with an unambiguous 
future advance clause. Only where a court finds that a future-
advance clause is ambiguous should it delve into the hazy 
world of determining the parties’ intent by looking at wheth-
er (1) the advances were of the same class and character, 
(2) the parties were the same or (3) the extension of credit 
was obligatory. Lenders and their counsel should familiarize 
themselves with their state’s statutes and case law. 
 Aim to upgrade the language of your future-advance 
clause from a boilerplate clause to something more specific 
to demonstrate that the parties clearly intend for the secu-
rity agreement to cover all future advances of every kind. In 
making the subsequent advances, always reference the initial 
security agreement and future-advance clause, and require the 
borrower to initial that language in the subsequent loan docu-
ments. Take all necessary measures to document the requisite 
intent that the security extends to all future advances, just in 
case the language of the clause is found to be ambiguous.  abi
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